STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
SOUTH FLORI DA BLOOD BANKS, | NC.,
Petitioner,
VS. Case No. 02-0140BID
M AM - DADE COUNTY SCHOOL BQARD,
Respondent ,

and

COMWUNI TY BLOOD CENTERS COF SOUTH
FLORI DA, | NC.,

| nt ervenor.
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on May 22
and 23, 2002, at Mam, Florida, before Caude B. Arrington, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Mtchell A Bierman, Esquire
Wi ss, Serota, Helfrman, Pastoriza & Guedes
2665 Sout h Bayshore Drive, No. 420
Mam, Florida 33134

For Respondent: Panela Young Chance, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Manm , Florida 33132



For Intervenor: J. Frost Walker, I1I1l, Esquire
100 West Sunrise Avenue
Coral Gables, Florida 33133-6910

STATEMENT OF THE | SSUES

Whet her Respondent acted contrary to its governing
statutes, rules, policies, or project specifications in
sel ecting the winning response to the subject Request for
Proposal s and, if so, whether any such act was clearly
erroneous, arbitrary, capricious, or contrary to conpetition
within the neaning of Section 120.57(3)(f), Florida Statutes.

PRELI M NARY STATEMENT

Respondent, M am - Dade County School Board (Respondent or
School Board), issued its Request for Proposals 169-AA10 (the
RFP) with a proposal return date of June 14, 2001. The RFP
sought proposals to adm ni ster blood collection drives over a
stated period of tinme with provisions for renewal terns. Only
two organi zations, South Florida Bl ood Banks, Inc. (Petitioner)
and Conmunity Bl ood Centers of South Florida, Inc. (Intervenor),
subm tted proposals.

Consi stent with the evaluation provisions of the RFP,
Respondent appointed a Selection Conmttee to evaluate the
proposal s and to recomrend t he proposal that Respondent should
select. At its neeting on June 18, 2001 (the First Meeting),
the Selection Commttee determ ned that the contract should be

awarded to I ntervenor.



Petitioner tinmely protested the recommendati on that
resulted fromthe First Meeting and Respondent forwarded the
protest to the D vision of Adm nistrative Hearings (DOAH).

Bef ore any hearing before an Admi nistrative Law Judge occurr ed,
Respondent determ ned that the First Meeting violated the
Sunshi ne Law due to inadequate notice of the neeting.
Thereafter, the DOAH proceedi ng was di sm ssed, and jurisdiction
of the matter was relinqui shed to Respondent, which nullified
the Selection Commttee’ s recommendati on and schedul ed a second
nmeeti ng for August 29, 2001 (the Second Meeting).

The Selection Committee voted to recommend that |ntervenor
receive the contract at the Second Meeting. Petitioner tinely
protested this recommendati on, incorporating the grounds from
its original protest and addi ng additional grounds based on
actions that occurred during and after the Second Meeting.*®
Thereafter, the matter was referred to DOAH, and this proceedi ng
followed. Intervenor tinely filed a notion to intervene, which
was granted. The parties attenpted to ami cably resolve this
matter and waived the statutory tinme constraints to all ow
addi tional opportunities to attenpt settlenent. After
settl enent negotiations broke down, a final hearing was set for
May 22 and 23, 2002.

Prior to the hearing Respondent, through its attorneys,

determ ned that it would not defend the award of the contract to



I ntervenor. Respondent stipulated with Petitioner that the
sel ection process by which Intervenor was sel ected was
materially flawed, and that the only issue to be determ ned by
DOAH was the appropriate renedy. Petitioner did not join in
that stipulation, and the undersi gned has not viewed the
stipulation as being evidence that the sel ection process was
materially flawed.

Petitioner presented testinony fromseven w tnesses and
of fered 18 sequentially nunbered exhibits, 17 of which were
admtted into evidence. John Flynn (President and chi ef
executive officer of Petitioner), Vanessa Fabien (a student
menber of the Second Selection Commttee), Elda Martinez (a
former School Board enpl oyee), Linda Brown (a current School
Board Enpl oyee) and Bruce Lenes (Medical Director of Intervenor)
appeared live. Excerpts fromdepositions of Alex Bromr (a
former School Board enpl oyee) and Barbara Jones (a current
School Board enpl oyee) were read into the record by agreenent of
all parties.

Respondent did not present a case in chief, but it did
of fer one exhibit, which was admtted into evidence.

I ntervenor's case in chief consisted of additional
testinony fromDr. Lenes and two sequentially nunbered exhibits,

both of which were admtted into evi dence.



The Transcript was filed with DOAH on July 15, 2002.
Petitioner and Intervenor tinmely filed Proposed Recommended
Orders, which have been dul y-consi dered by the undersigned in
t he preparation of this Recommended Order. Respondent did not
file a proposed recomrended order.

FI NDI NGS OF FACT

1. At all tinmes material to this proceedi ng, Respondent
was a duly-constituted School Board with the duty to operate,
control, and supervise all free public schools within the Schoo
District of Mam -Dade County, Florida, pursuant to Article IX,
Fl orida Constitution, and Section 230.03, Florida Statutes.

2. For over 25 years Respondent has used school facilities
to conduct blood collection drives fromstudents over the age of
17 years and adults. Intervenor conducted the blood drives for
Respondent in the past and, at the tinme of the RFP at issue in
this proceeding, was the incunbent provider.

3. The only previous request for proposal (the 1998 RFP)

i ssued by Respondent for the blood collection drive occurred in
1998. Petitioner and Intervenor were the only two entities
subm tting responses to the 1998 RFP. Intervenor was sel ected
as the w nning proposer in 1998.

4. At tines pertinent to this proceeding, Elda Martinez

was Respondent's Coordi nator of Special Projects for the Bureau



of Conmunity Services, Linda Brown was the supervisor for
Ms. Martinez, and Alex Bromr was the supervisor for M. Brown.

5. Ms. Martinez, under the supervision of Ms. Brown and
M. Bromr, had the primary responsibility of preparing the 1998
RFP and the RFP. Barbara Jones, Director of Procurenent
Managenent and Material Testing for Respondent, assisted
Ms. Martinez in the preparation of the RFP.

6. On May 21, 2001, Respondent nailed the RFP to potenti al
proposers to solicit proposals for the adm nistration of its
bl ood coll ection drive program Respondent received tinely
responses to the RFP from Petitioner and from I ntervenor.

7. No tinely protest to the RFP specifications was filed.?

8. Article Il of the RFP provides that the purpose of the
RFP is ". . . to designate one blood center to collect blood
donations from students and staff at M am - Dade County Public
Schools [sic] facilities.”

9. Article IV of the RFP provides general information
about the school district and a general description of the bl ood
collection drive program Article IV(K) provides that the bl ood
center must have donor and individual school recognition
prograns acceptable to Respondent. Article I'V(L) provides that
a schol arship incentive programthrough the Coll ege Assi stance

Program (CAP) is desirable.



10. Article V of the RFP sets forth certain technical
requirements. Responders to the RFP were required by Article
V(A) to provide the foll ow ng docunentation and infornmation:

1. Docunentation of its status as a not -
for-profit organi zation.

2. The last two years of audited
financial records. The blood center nust
agree to conpl ete and open access by
appropriate M am - Dade School Board
representatives and by the nedia, to the
details of these financial records, if
r equest ed.

3. The past three years of the Federal
Drug Adm nistration (FDA) and the Anmerican
Associ ati on of Bl ood Banks (AABB) inspection
reports, including 483 forns, warning
letters, or intent to revoke |icense
correspondence with the FDA.

* * *

5. Docunentation that the blood center is
active in the educational efforts of the
school systemthey serve. (i.e., provide
educati onal prograns for teachers, staff,
and students) [sic]

6. Docunentation that the bl ood center
can devel op, inplenent, and actually execute
a school - based schol arship programw thin a
school district at no cost to the school
district.

7. Description of existing prograns in
the school districts currently served.

11. Article V(B) is as foll ows:

B. The organization shall provide an
adequat e nunber of nobile units, personnel,
mat eri al s, equi pnment, and supervision to
carry out the estimted nunber of bl ood
units to be collected in the blood drive.



12. Article V(O is as follows:

C. The bl ood center nust provide
sufficient trained and skilled personnel to
screen the donors to insure that they wll
not be placed at risk by donating bl ood.

13. Article VIl of the RFP, which pertains to eval uation
of proposals, provides as follows:

Proposals will be eval uated by
representatives of the school district in
order to ascertain which proposal best neets
t he needs of the School Board. The
Sel ection Comrittee will consist of the
followi ng or their designees:

-Chi ef Adm nistrator, Bureau of Community
Servi ces

- Executive Director, Community Participation
- Representative fromRi sk and Benefits -
Managenent and Services

-Principal, Senior High

-Principal, Adult Center

- Coordi nat or of Special Projects, Bureau of
Community Services

- A school based Activities Director

-A representative from PTSA Counci

-A representative from Student Services

-A representative fromthe Student

Gover nnment

-A representative from Conprehensive
Heal t h/ Heal th Educati on

-A representative fromthe D vision of

Busi ness Devel opnment and Assi stance

-A representative fromthe Division of
Procurenent Managenent and Materials Testing

Eval uati on consi derations will include but
not [be] limted to the foll ow ng:

A.  Responsiveness of the proposal clearly
stating an understanding of the work to be
performed neeting all guidelines.



B. Docunentation of present
certification; qualification of |aboratory
staff nmenbers; past experience and record of
performance; verification of references.

C. Primary enphasis in the selection
process will be placed on the background,
experience, and service of staff to be
assigned to the project. Expertise in the
areas addressed in the RFP, and the ability
to respond in a tinely, accurate nmanner to
the district's requirenments is essential.

D. An inportant consideration is the
nmet hodol ogy of bl ood coll ection which takes
into consideration not only expedi ency but
the safest and | east painful procedures.

E. The blood center nust denonstrate
comr tnent to the continuing education of
t he students and faculty.

F. The generosity of the scholarship
programto be distributed by the Coll ege
Assi stance Program (CAP) will be anot her
factor to be taken into account.

G The availability of sufficient nobile
units to cover all high schools, adult
centers, and vocational/technical schools so
that all the students have an equa
opportunity to participate in the program

The school district reserves the right to
reject any and all proposals submtted.

When the final selection is nade, a contract
acceptable to the Attorney of the Board
[sic] will be entered into with the
successful proposer. No debriefing or

di scussions wll be held wth unsuccessful
vendors.

14. Proposals fromPetitioner and |Intervenor were opened
on June 14, 2001. On June 18, 2001, a Selection Conmittee,

formed in accordance wth the requirenents of the RFP, net to



eval uate the proposals. There was no issue at the First Meeting
as to whether both proposals had satisfied the technical
speci fications of the RFP.

15. At the beginning of the First Meeting the Sel ection
Comm ttee nenbers were given an agenda of the neeting, a chart
conparing the schol arship prograns being offered by the two
proposal s (the chart), and evaluations of the Intervenor's
performance as the present provider.

16. There were 14 nenbers of the Sel ection Conmttee.
M. Bromr was the chairman and a voting nenber of the First
Meeting. Ms. Martinez and Ms. Brown were al so voting nenbers of
the Selection Committee.

17. Ms. Martinez had worked with Intervenor's staff for
several years and thought they did a good job directing the
bl ood drive. She believed that Intervenor's contract with
Respondent (as a result of the 1998 RFP) shoul d have been
renewed w thout the necessity of a new RFP. Intervenor honored
Ms. Martinez, who was about to retire, at an awards | uncheon
shortly before the First Meeting. M. Martinez clearly favored
| nt ervenor throughout the selection process and greeted
representatives of Intervenor with enbraces prior to the start

of the First Meeting.
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18. Both proposals responded to the evaluation criteria
set forth in Article VII(F) pertaining to the generosity of the
schol arshi p program

19. Ms. Martinez prepared the chart that was distributed
at the beginning of the neeting. The chart purported to conpare
the two schol arship proposals and was the focus of considerable
attention at the final hearing. The evaluation included a
determ nation as to what could not be included in Petitioner's
proposal and estinmates as to what would |ikely be included in
| nt ervenor's proposal.

20. Petitioner's response to the RFP conmtted to
contribute $225,000 in direct donations to the CAP. In
addition, the response reflected that participating schools
woul d earn a m ni mum of $217,000 in recognition paynents during
the contract's initial, three-year term A direct donation to
participating schools is prohibited by School Board rule, and,
consequently, a participating school could not earn such a
donation. However, the RFP contained the foll ow ng savings
cl ause: "Any surplus funds not earned, as part of this
guaranteed m ninum funding to participating schools, will becone
an added donation to the Coll ege Assistance Program (CAP)."
Because of the savings clause, Ms. Martinez correctly determ ned
that the mnimum guarantee to the CAP over the initial three-

year termwas $442, 000 ($225,000 + $217,000).
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21. In addition to the foregoing, Petitioner's proposal
contains a bonus programthat could be earned by participating
schools. Because these are the type paynents that are
prohi bited (and were not requested by the RFP) and because there
was no savings clause pertaining to these funds, Ms. Martinez
correctly determ ned that the bonus program could not be
considered in evaluating Petitioner's proposal.

22. The printed agenda for the First Meeting, prepared by
Ms. Martinez, included the followng item

Before starting the discussion, explain
that the RFP did not request for [sic]
direct donations to the schools and that
t herefore the nonies earmarked for this
purpose will not be considered (as part of a
schol arship or incentive progran). However,
since the agency (Petitioner) that offered
it (direct donations to the schools) had a
cl ause whereby "surplus funds that are not
earned fromthe guaranteed m ni num f undi ng
wi || becone an added donation to the CAP",
the m ni mum fundi ng may be added to the CAP
guar ant eed donation. However, the bonus
program shoul d not be consi dered.

23. Ms. Martinez spent considerable tinme in preparing the
chart and attenpted to present a fair conparison between the two
proposals. Unfortunately, Ms. Martinez was required to make
certain assunptions as to Intervenor's proposal because it
cont ai ned a bonus plan that depended on the success of future

bl ood drives. The Intervenor's bonus plans, which neither

contains a mninmumnor a maxi mum required Ms. Martinez to

12



estimate the success of future blood drives.® M. Martinez
chart set forth that Intervenor's guaranteed schol arship
contribution over the initial three-year termwould be $124, 800
and the estimated contribution from bonuses during that period
woul d be $325, 145.00, so that the total scholarship contribution
woul d equal $449,945.00 for the initial three-year term
(conpared with $442,000.00 for Petitioner). The evidence
presented at the final hearing failed to establish that her
estimates were reliable.

24. Because of her estimates, Ms. Martinez' chart did not
provi de an accurate conparison of the two proposals. In
wei ghi ng the inpact of the m sleading chart, the undersigned has
considered Ms. Martinez' |eadership role in securing the
procurenent, the absence of specific evaluation criteria in the
RFP, and the |lack of instruction as to how the Sel ection
Commttee was to evaluate the schol arship proposals. Those
consi derations establish that the m sl eading chart was not a de
mnims error.

25. Prior to the decision to issue the RFP, Ms. Martinez
attenpted to evaluate Intervenor's performance as the provider
pursuant to the 1998 RFP. She solicited evaluations from
personnel at the various schools at which blood drives had been
conducted. In addition to distributing the m sleading chart,

Ms. Martinez distributed to the Selection Commttee at the First

13



Meeti ng summari es of the positive evaluations of Intervenor that
she had solicited from school personnel and added her own
positive coments as to Intervenor's performance. Further,

Ms. Martinez asked other persons on the Conmittee to attest to
their own good experiences with Intervenor.

26. The testinonials on behalf of Intervenor cane froma
nurse instructor, an activities director, principals, a student,
and a PTA representative. The testinonials nmade the follow ng
points: Intervenor stresses education; Intervenor encourages
student -run bl ood drives; blood unit giving greatly increased
during Intervenor's contract; there was excellent cooperation
fromall of Intervenor's staff; and the programruns snoothly in
school s.

27. Ms. Martinez' acts of distributing the positive
eval uation summaries and of soliciting testinonials on behalf of
| ntervenor tainted the Selection Cormittee's eval uati on process
at the First Meeting because it noved the focus of the
eval uation fromthe evaluation criteria set forth in the RFP to
the i ssues of whether the existing provider for the blood drive
had been doing a good job and whether there was a need for
change. Such acts were contrary to the evaluation criteria set
forth in the RFP

28. Petitioner was not given an equal opportunity to

supply positive recommendations fromits clients nor was it

14



allowed to have its clients address the Selection Comrittee to
attest to their positive experiences with Petitioner.

| nt ervenor was accorded an unfair conpetitive advantage by

Ms. Martinez' acts of distributing positive evaluation sunmaries
and soliciting testinonials on behalf of Intervenor.

29. In addition to the foregoing, the mnutes of the First
Meeting reflect that the Selection Conmttee found the foll ow ng
to be of significance: nunber of nobile units available (25 for
I ntervenor and 17 for Petitioner), bad donor letter
(attachment 7 to its proposal),* personnel available (150 for
I ntervenor and 84 for Petitioner), the schol arshi ps being
of fered, and the cash and cash equivalents at the end of the
year as reflected by the financial statenents ($1, 800,000 for
| nt ervenor and $26, 200 for Petitioner).

30. Article V(B) of the RFP requires the proposer to
provi de an adequate nunber of nobile units, personnel,
mat eri al s, equipnment, and supervision to carry out the estinmated
nunber of blood units to be collected in each blood drive. The
Sel ection Comm ttee had not determ ned the nunber of nobile
units and personnel needed to performthe contract. Because
t hat determ nation had not been nade, there was no basis to
j udge what constituted an adequate nunber of npbile units and
personnel. It was a material error for the Selection Commttee

to base its decision on the relative nunber of nobile units and

15



per sonnel each proposer had avail able without first determ ning

what constituted an adequate nunber of nobile units and

per sonnel .
31. It was not error for the Selection Commttee to
consi der attachnment 7 to Petitioner's proposal. The referenced

mat eri al includes negative findings and conments fromregul atory
authorities follow ng inspections of Petitioner's |aboratories.
Petitioner's conplaint that it had to submt information as to
its in-house | aboratories while Intervenor did not have to
submt simlar information as to the independent |aboratories it
used is a collateral attack on the specifications of the RFP
that is rejected as being untinely and wi thout nerit.

32. The RFP required each proposer to submt audited
financial statenents as part of its response. Petitioner's
assertion that it was error for the Selection Commttee to
consider the relative financial strengths of the two proposers
is wthout nmerit.

33. At the First Meeting the comrittee voted 14 to O in
favor of awarding the contract to Intervenor.

34. Thereafter Petitioner tinely filed a challenge to the
proposed award and the natter was referred to DOAH for forma
proceedi ngs and assi gned DOAH Case No. 01-3047BID. Prior to a
formal hearing before an Administrative Law Judge, Petitioner

and Respondent filed a Joint Mtion for Wthdrawal of Petition

16



and Di sm ssal Wthout Prejudice on the grounds that the
proceedi ng was not ripe for hearing because the five-day public
notice requirenent for the First Meeting was not observed.

35. Pursuant to the Joint Mdtion, DOAH Case No. 01-3047BI D
was closed and jurisdiction of the matter was relinquished to
Respondent for further proceedings. Thereafter, Respondent
invalidated the actions taken at the First Meeting and schedul ed
t he Second Meeti ng.

36. M. Bromr and Ms. Martinez retired between the First
Meeting and the Second Meeting, which occurred August 29, 2001.
Ms. Brown chaired the Second Meeting, which consisted of 11
voting nmenbers. Eight of the 11 voting nenbers at the Second
Meeting had participated as voting nenbers at the First Meeting.

37. No new instructions were given the nenbers at the
Second Meeting, other than they were to disregard the actions of
the First Meeting. No financial analysis of the two proposals
was distributed or discussed at the Second Meeti ng.

Accordingly, the only analysis any of the conmttee considered
or discussed regarding a conparison of the financial benefits

of fered by the two proposals was the m sl eading chart prepared
by Ms. Martinez. |In addition, no instructions were given at the
Second Meeting to ensure that nenbers who were present at the
First Meeting would not be inproperly swayed by the positive

eval uations and testinonials presented on behalf of Intervenor.
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It is clear that the Selection Commttee at both the First
Meeting and the Second Meeting selected Intervenor in |arge part
because it was doing a good job as the incunbent provider. The
ei ght nenbers of the Selection Conmittee who had been at the
First Meeting and inproperly selected |Intervenor based in part
on its incunbency were not advised that they could not make
their selection on that inproper basis. The failure of
Respondent to cure the defects of the First Meeting tainted the
Second Meeti ng.

38. The mnutes of the Second Meeting contain an incorrect
fact that was a factor in the Selection Conmttee's eval uation
of the two proposals. The mnutes reflect that Petitioner had
only two nobile units available to serve the school system
That reference is clearly an error because Petitioner's proposal
represents that it had 17 nobile units available. According to
the m nutes, the nunber of available nobile units was a factor
favoring the selection of Intervenor.®> Consequently, the
reference to the two nobile units is a material error that
tainted the Second Meeti ng.

39. At the Second Meeting, Ms. Jones, a non-voting staff
menber who assisted in conducting the neeting, raised the issue
as to whether Petitioner's proposal was unresponsive to one of
the technical criteria, nanmely, the requirenent of presenting

“docunentation” of its educational efforts in the school systens
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in which it serves. There was no determ nation by the Sel ection
Conm ttee that Petitioner was not a responsive proposer, and
there was no evidence that Ms. Jones raised that issue for

i nproper notives. Since the actions of the First Meeting had
been invalidated, the issue as to whether the proposals net the
technical criteria was an appropriate issue for the Second
Meeting. Petitioner's argunent to the contrary is rejected.

40. Respondent's procurenent rules require that mnutes be
kept of each Selection Commttee neeting and that the m nutes
docunent the reasons for the reconmmendati on com ng out of the
meeting. The mnutes kept for the First Meeting and the Second
Meeting do not accurately reflect what was di scussed. For
exanpl e, according to Ms. Jones, there was a discussion of the
relative financial terns being offered by the proposals at the
First Meeting. No such discussion is reflected in the mnutes
of that neeting. Additionally, there was limted di scussion
about financial benefits at the Second Meeting, yet m nutes of
t he Second Meeting do not reflect that the Conmittee discussed
or considered the relative financial nerits of each proposal.
There was no other witten statenent by either the First or
Second Sel ection Committee of the reasons for its decisions.

41. Intervenor represented that it and the |labs it use are
consi dered by the Food and Drug Administration to be anong the

best in the United States. That statenent is at nost a m nor,
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wai vabl e def ect that should be considered puffery. The
statenment is not a material msrepresentation.

42. Intervenor represented in its response that it was the
only blood bank in South Florida that had the endorsenent of the
Red Cross. That statenent is at nost a mnor, waivable defect
that should be considered puffery. The statenent is not a
mat erial m srepresentation.

CONCLUSI ONS OF LAW

43. Parties stipulated that DOAH has personal and subj ect
matter jurisdiction in this proceeding pursuant to Florida
Statutes 120.569 and 120.57(1).

44. Section 120.57(3)(f), Florida Statutes, provides as
fol | ows:

(f) In a conpetitive-procurenent protest,
no subm ssions nmade after the bid or
proposal openi ng anmendi ng or suppl enenti ng
the bid or proposal shall be considered.

Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. In a
conpetitive-procurenment protest, other than
a rejection of all bids, the adm nistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whether the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-

prot est proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
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j udge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
fraudul ent.®

45. The Florida Suprene Court discussed the object and

pur pose of conpetitive bidding statutes in Wester v. Bel ote,

103 Fla. 976, 138 So. 721 (1931). The follow ng | anguage, found
at paragraphs 3 and 4 of the Syllabus by the Court, is
frequently cited in cases involving bid disputes:

3. The object and purpose of conpetitive
bi dding statutes is to protect the public
agai nst collusive contracts; to secure fair
conpetition upon equal terns to all bidders;
to renmove, not only collusion, but
tenptation for collusion and opportunity for
gain at public expense; to close all avenues
to favoritismand fraud in its various
forns; to secure the best values at the
| owest possi bl e expense; and to afford an
equal advantage to all desiring to do
business with the public authorities, by
provi ding an opportunity for an exact
conpari son of bids.

4. Laws requiring contracts to be let by
public authorities to the | owest responsible
bi dder serve the object of protecting the
public agai nst collusive contracts and
prevent favoritismtoward contractors by
public officials; because they tend to
remove tenptation on the part of public
officers to seek private gain at the
t axpayers' expense, they are of highly
remedi al character, and shoul d al ways
receive a construction which effectuates
their true intent and avoids the |ikelihood
of their being circunvented, evaded, or
def eat ed

21



46. The evidence clearly established that the First
Meeting was materially flawed, that those flaws spilled over to
the Second Meeting, and that the Second Meeting had materi al
errors independent of the First Meeting. The recommendati on
fromthe Second Meeting was the result of a clearly erroneous
process that stifled conpetition.

47. Based on the foregoing findings and conclusions, it is
concl uded that the evaluation and selection in this case were
materially flawed, and that the award to Intervenor should be
i nval i dated. Respondent should submt the two responses to a
new Sel ection Commttee with instructions that it should
eval uate the two proposals only on the criteria set forth in the
RFP.

48. The parties should not construe the recommendati ons
and findings set forth in this Reconmended Order to be a ruling
on the nerits of the two proposals.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the M am - Dade County School Board
invalidate the award of the contract to Intervenor and conduct a

new sel ection process.
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DONE AND ENTERED this 14th day of August, 2002, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 14th day of August, 2002.

ENDNOTES

1/ Prior to the Second Meeting, the School Board del egated to
the Superintendent the authority to enter into a contract with
the entity recommended at the Second Meeting. After
Petitioner's protest of the action taken at the Second Meeti ng,
t he Superintendent awarded the subject contract to Intervenor
pursuant to his energency powers and subject to the results of
this bid protest.

2/ By letter dated June 5, 2001, John Flynn wote Alex Bromr a
letter conplaining that the RFP required Petitioner to submt
certain information pertaining to its in-house inspection

| aboratories, but it did not require that information from
proposers, such as Intervenor, who used i ndependent inspection

| aboratories. M. Bromr responded to that letter on June 11,
2001. Thereafter, Petitioner submtted its response to the RFP
without filing a protest as to the specifications. Pursuant to
Article IV of the RFP and Section 120.57(3), Florida Statutes,
Petitioner waived its right to challenge the specifications of
the RFP by failing to tinely protest sane. Petitioner's
argunments in this proceeding collaterally attacking the
specifications of the RFP are rejected as being untinely and

w t hout nerit.

3/ Intervenor's bonus proposal contained a point system the
achi evenment of which would translate into scholarship
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contributions. M. Martinez estimated the amount of the

schol arship contribution fromthe bonus program \While she
expl ai ned what she had done, she did not adequately explain why
she adopted the nethodol ogy she enpl oyed and did not justify the
assunptions she made. Dr. Lenes, on behalf of Intervenor, could
not explain his conpany's bonus program and he could not confirm
that the estimates were reliable.

4/ See paragraph 31, infra.

5/ Vanessa Fabien testified that she recalled the discussion
during the Second Meeting that Petitioner had only two nobile
units conpared with Intervenor's 25 nobile units. Because of
Ms. Fabien's testinony, it is found that the reference in the
mnutes to Petitioner's two nobile units is not nerely a
scrivener's error

6/ Adm nistrative Law Judge John Van Lani ngham recently
addressed at length the appropriate interpretation of Section
120.57(3)(f), Florida Statutes. See R N. Expertise, Inc. v.
M am - Dade School Board and Preventive Medical Testing Centers,
Inc., d/b/a dobal MRO, DOAH Case No. 01-2663BI D

COPI ES FURNI SHED

Mtchell A Bierman, Esquire

Wi ss, Serota, Hel fman, Pastoriza & Guedes
2665 Sout h Bayshore Drive, No. 420

Mam, Florida 33134

Panel a Young Chance, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

J. Frost Walker, 111, Esquire
100 West Sunrise Avenue
Coral Gables, Florida 33133-6910

Merrett R Stierheim Superintendent

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 912
Mam , Florida 33132
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James A. Robi nson, General Counse
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
10 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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